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INTERNAL GOVERNMENT REVIEW OF AGENCIES

The Reporter summarizes below the
activities of those entities within State
government which regularly review,
monitor, investigate, intervene or
oversee the regulatory boards,
commissions and departments of
California.

OFFICE OF
ADMINISTRATIVE LAW
Director: Linda Stockdale Brewer
(9/6)323-6221
The Office of Administrative Law
(OAL) was established on July I, 1980,
during major and unprecedented amendments to the Administrative Procedure
Act (AB 1111. McCarthy, Chapter 567,
Statutes of 1979). OAL is charged with
the orderly and systematic review of all
existing and proposed regulations against
six statutory standards--necessity.
authority. consistency, clarity. reference
and nonduplication. The goal of OAL's
review is to "reduce the number of administrative regulations and to improve
the quality of those regulations which
are adopted .... " OAL has the authority
to disapprove or repeal any regulation
that. in its determination. does not meet
all six standards.
OA L also has the authority to review
all emergency regulations and disapprove
those which are not necessary for the
immediate preservation of the public
peace. health and safety or general
welfare.
Under Government Code section
I IJ47.5. OAL is authorized to issue
determinations as to whether state
agency '"underground" rules which have
not heen adopted in accordance with
the Administrative Procedure Act (APA)
are regulatory in nature and legally enforceable only if adopted pursuant to
APA requirements. These non-binding
OAL opinions are commonly known as
"AB 10 IJ determinations." in reference
to the legislation authorizing their
issuance.
MAJOR PROJECTS:
AB /0/3 De1ermina1ions. The following determinations were issued and puh1ished in the Ca/ifc1rnia Regu/a1or_r
1
. 1!01in• Regis1er in recent months:
-August 3 I. 1988. OA L Determinat i,in :-.io. IJ. Docket :\o. 87-019. OAL
n:viev.ed sections of the Department of
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Corrections' California Medical Facility's "Operations Plan" which limit
inmates' personal property and cell furnishings, and govern inmate financial
transactions. OAL found that five specific sections of the "Operations Plan"
pertaining to inmate personal property
appear virtually identical to sections in
the Department of Corrections' Administrative Manual. The identical provisions in the Manual (Chapter 4600)
were found to be in violation of APA
rulemaking requirements in three recent
court cases. Applying the principle of
slare decisis, OAL concluded that the
identical provisions in the "Operations
Plan", to which it referred as a "Chapter
4600 'clone"', may not be legally enforced. However, the OAL determined
that other small portions of the inmate
property provisions in the "Operations
Plan" fall within established exceptions
to APA requirements.
Finally, OAL found that other provisions of the "Operations Plan" not
previously invalidated were not "regulations" required to be adopted pursuant
to the APA, because OAL determined
that local prison rules are not "standards of general application."
-September 2, 1988, OAL Determination No. 14, Docket No. 87-020. OAL
determined that the state Water Resources Control Board's "Directives"
which concern instream uses of water
for fishery enhancement and prescribe
criteria for filing complaints of waste
and unreasonable use of water are regulations required to be adopted pursuant
to the APA. On April 6, 1988, after the
request for determination was filed but
prior to the OAL determination ruling,
the Board rescinded its "Directives".
OAL found that the challenged provisions are clearly rules of general application under the AP A, and that such
rules implement. interpret, or make
specific Water Code sections 275 and
1051. Further. OAL found that no exceptions to the APA requirements are
applicable. Thus. the Board's directives

violated the AP A while they were effective.
-September 6, 1988, OAL Determination No. 15, Docket No. 87-021. OAL
reviewed memoranda from the state
Water Resources Control Board and the
California Regional Water Quality Control Board (San Francisco Bay Region)
concerning the closure of surface impoundments containing hazardous waste.
OAL determined that some of the provisions in the memoranda are regulations
required to be adopted pursuant to the
APA and that some provisions are not.
In 1984, the Legislature enacted the
Toxic Pits Cleanup Act (TPCA), codified in Health and Safety Code sections
25208-25208.17. In April 1987, the
Regional Board sent a memorandum to
facilities regulated under the Act, advising them that "all free liquids or hazardous wastes containing free liquids must
be removed from TPCA surface impoundments by the legislated deadlines" and
that the "stringent tasks and deadlines
require that facilities begin actively
moving toward closure." Attached to
the memorandum were a memorandum
from the state Board concerning compliance with the TPCA, and a memorandum opinion from legal counsel
defining the meaning of "discharge"
under the TPCA. These three memoranda were at issue in the OAL determination.
OAL found that provisions in the
memoranda which (I) interpret the term
"cease discharge" to require the removal
of all hazardous sludges and contaminated earthen liners by the deadlines
specified in the act; (2) provide that a
number of closure activities need not be
completed by the removal deadlines; and
(3) specify time schedules for compliance
with the removal deadlines are standards
of general application to implement statutes administered by these boards, and
thus are in violation of APA rulemaking
requirements.
OAL also found that provisions contained in all three memoranda which
describe the effect of the "cease discharge" requirement imposed by the
TPCA for removal of liquid hazardous
wastes containing free liquids are not
regulations, because these provisions
contain the only reasonable "interpretation" of the Act.
-September 14, 1988, OAL Determination No. 16, Docket No. 87-022. OAL
reviewed the Department of Corrections'
California Medical Facility's "Operations
Plan" pertaining to inmate/ parolee appeal procedures, which is virtually identical to Chapter 7300 of the Department
of Corrections' Administrative Manual.
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In a prior Determination, OAL concluded that Chapter 7300 of the Administrative Manual was a regulation which
must be adopted pursuant to the APA.
Because the California Medical Facility's
"Operations Plan" is virtually identical,
OAL concluded that the challenged provisions are regulations as well, with the
exception of a small number of provisions which fall within the "internal
management" exception to APA procedural requirements.
-October 3, 1988, OAL Determination No. 17, Docket No. 87-023. OAL
concluded that Part III, section 9 of the
Bureau of Automotive Repair's (BAR)
smog test manual, entitled "How to Perform the After-Repair Test," is not a
regulation and is therefore not subject
to the AP A. The challenged provision
sets forth the "retest" procedures that
must be performed on a vehicle that
fails an initial smog inspection test.
BAR is charged with administering
the Smog Inspection Program. The Bureau has formally adopted regulations
for the Smog Inspection Program in
Title 16 of the California Code of Regulations (CCR). The smog manual at issue
is a handbook for licensed mechanics to
use in performing smog tests. The manual requires a two-part inspection procedure. The first part is a visual
inspection of ten anti-smog devices. The
results are entered into a test analyzer
systems (T AS) device. The second part
is the emissions measurement test, which
consists of inserting a probe from the
T AS device into the exhaust pipe to
measure the vehicle's emissions.
If a vehicle fails the first part of the
test and repair of an anti-smog device is
necessary, the manual requires mechanics to complete the inspection test all
over again, even if the vehicle passed
under part two and even though neither
the initial inspection of the failed item
nor the subsequent installation of the
repaired device had any effect on the
emissions test. In other words, the test
must be completed twice even though
the part replaced was not necessary to
correct the emissions problem.
The OAL determined that the retest
procedures set forth in the manual are
not regulations under the second prong
of OAL's two-part test to determine
whether agency policies are regulations,
and thus analysis of the first prong was
not necessary. OAL determined that the
challenged retest rule has been properly
incorporated into the CCR by reference.
"Incorporation by reference" is a method
by which a regulation in the CCR makes
provisions of another document part of
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that regulation by reference to the other
document. This method is appropriate
when the rulemaking agency demonstrates that it would be cumbersome,
unduly expensive, or otherwise impractical to publish the document in the CCR.
Because the smog inspection regulations
in the CCR refer to the Bureau's manual,
OAL concluded that the retest procedures in the manual are not in violation
of the APA; however, OAL recommended that the Bureau consider printing
language in the CCR that clearly articulates the retest requirement for the
benefit of citizens who do not have
access to the manual.
Moreover, OAL pointed out that the
individual who requested this determination has the right under Government
Code sections 1134 7 and 11347. l to
petition the Bureau to modify its regulatory policy concerning retests; in that
forum, he may challenge the wisdom of
the policy underlying the retest procedure.
-October 27, 1988, OAL Determination No. 18, Docket No. 87-025. OAL
determined that the Department of
Health Services' (DHS) policy of excluding from Medi-Cal coverage procedures
relating to the insertion, replacement, or
correction of penile prosthetic devices is
a regulation which must be adopted
under APA requirements.
Welfare and Institutions Code section
14124.5 authorizes DHS to administer
the Medi-Cal program. Part of administering the program includes determining
which medical services or procedures
are covered benefits under Medi-Cal.
OAL found that DHS' penile prosthesis exclusion policy is a standard of
general application which implements,
interprets, and enforces the law administered by DHS. Thus, the policy must be
adopted pursuant to AP A rulemaking
requirements.
-November 18, 1988, OAL Determination No. 19, Docket No. 87-026.
OAL reviewed provisions of the Department of Corrections' Case Records Manual dealing with (I) sentence credit to
inmates for time served in custody prior
to delivery to the Department; and (2)
concurrent terms where one term is
imposed subsequent to the commencement of one or more earlier terms.
Department of Corrections manuals
are intended to supplement CCR provisions. The Case Records Manual provides information on the creation,
maintenance, use, and disposition of
records on individual inmates subject to
Department custody. In addition, the
Manual sets forth substantive rules,
often accompanied by specific citations
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to statutes or case law, which are not
clearly indicated by the title "Case
Records Manual." For example, the
challenged provisions fall under a section entitled "Time Computation," which
governs the determination of how long
a prisoner is held in prison, as well as
the manner in which the books which
record how long a prisoner is incarcerated are kept.
OAL found that Case Records Manual subsections l002(a)(l) and (a)(2),
concerning the Department's review of
trial court determinations of presentence
credit, do not constitute regulations as
they merely restate existing case law.
Subsections 1002(b) and (c), concerning
consideration of preprison credits in
establishing parole dates, and subsection
1053(b), concerning the application of
"partially" concurrent terms, were
deemed to be regulations by OAL in
violation of Government Code section
11347.5.
Finally, OAL found that Case Records
Manual subsections I002(a) and (d),
concerning presentence credit, and subsection 1053(a), concerning the definition
of "partially" concurrent terms, are not
regulations as they merely paraphrase
sections of the Penal Code or existing
case law.
-November 23, 1988, OAL Determination No. 20, Docket No. 87-027. OAL
found that the Department of Transportation's policy of imposing an
independent inspection condition on
encroachment permits is a regulation
which must be adopted pursuant to AP A
rulemaking requirements.
The Department of Transportation
(CalTrans) has authority under Streets
and Highways Code section 92 to perform any act necessary, convenient, or
proper for the construction, improvement, maintenance, or .use of all highways under its jurisdiction, possession,
or control. Code sections 670-72 expressly empower CaITrans to issue encroachment permits and to impose conditions
on such permits as it finds necessary.
OAL found that CalTrans, therefore,
has implicit authority to adopt regulations pertaining to the issuance of
permits and the imposition of permit
conditions.
In the instant case, CaITrans required
General Growth of California, developer
of the Bayshore Mall in Eureka, to obtain an encroachment permit prior to
construction of two intersections linking
the mall to Highway IOI. General Growth
was hired by Winzler and Kelly, a firm
of consulting engineers. CalTrans required that General Growth provide
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their own inspection independent of
Winzler and Kelly.
OAL found that while Ca!Trans'
adoption of a policy of independent
inspections may have been an exercise
of discretion, the implementation of the
policy was not. OAL ruled that Ca!Trans'
adherence to a "recommendation" from
a 1985 study entitled "Resource Alternatives for Inspection of Encroachment
Permits" that an independent inspection
condition be imposed on all major or
other complex permits constitutes a rule
or standard of general application which
implements Code sections 670-72. Thus,
this policy is in violation of Government
Code section I 1347.5, which requires
that regulations be adopted pursuant to
the APA.
Automated California Code of Regulations. OAL is nearing completion of a
two-year project to computerize all sixty
volumes of the CCR, which will make
the Code easier to access and understand. State agencies will have access to
the automated CCR through the state's
Teale Data Center. Use of the computerized Code by state agencies and OAL
will enable regulatory changes in the
Code to be completed in half the time it
now takes, eliminating manual editing
and resulting in a more efficient method
of regular updating.

OFFICE OF THE
AUDITOR GENERAL
Acting Auditor General: Kurt Sjoberg
(916) 445-0255
The Office of the Auditor General
(OAG) is the nonpartisan auditing and

investigating arm of the California legislature. OAG is under the direction of
the Joint Legislative Audit Committee
(JLAC), which is comprised of fourteen
members, seven each from the Assembly
and Senate. JLAC has the authority to
"determine the policies of the Auditor
General, ascertain facts, review reports
and take action thereon ... and make
recommendations to the Legislature ...
concerning the state audit. .. revenues
and expenditures .... " (Government Code
section 10501.) OAG may "only conduct
audits and investigations approved by"
JLAC.
Government Code section 10527 authorizes OAG "to examine any and all
books, accounts, reports, vouchers, correspondence files, and other records,
bank accounts, and money or other
property of any agency of the state ... and
any public entity, including any city,
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county, and special district which receives state funds ... and the records and
property of any public or private entity
or person subject to review or regulation
by the agency or public entity being
audited or investigated to the same extent that employees of that agency or
public entity have access."
OAG has three divisions: the Financial Audit Division, which performs the
traditional CPA fiscal audit; the Investigative Audit Division, which investigates
allegations of fraud, waste and abuse in
state government received under the
Reporting of Improper Governmental
Activities Act (Government Code sections 10540 et seq.); and the Performance Audit Division, which reviews
programs funded by the state to determine if they are efficient and cost
effective.
Former Auditor General Thomas W.
Hayes was recently confirmed as state
Treasurer. Hayes served as Auditor
General since 1979, when he was unanimously confirmed by both houses of the
legislature. Kurt Sjoberg, who has been
Hayes' chief deputy since 1979, was
named acting Auditor General.
RECENT AUDITS:
Report No. P-734 (November 1988)
reviews the California Department of
Corrections' (Department) administration of the mentally disordered offender
program. Penal Code section 2690 establishes the program, which is intended to
protect the public from inmates who are
eligible for parole, but who have a
severe but treatable mental disorder
found to be a cause of or an aggravating
factor in the commission of a violent
crime. Upon eligibility for parole,
inmates who meet the statutory requirements of the program must be paroled
into a state mental hospital for inpatient
treatment, unless the Department of
Mental Health certifies that the patient
can be safely treated on an outpatient
basis. Thus, if an inmate meets the requirements of the program, he/she must
receive mental health treatment as a condition of parole. The treatment is designed to improve the inmate's vocational
and educational skills and to provide
appropriate ways to monitor and manage
psychotic symptoms and environmental
stress.
OAG 's report estimates that the cost
of administering the mentally disordered
offender program exceeded $6.2 million
for a two-year period. These costs include those incurred in conducting
patient evaluations for entry into the
program, treatment of those found

eligible, and administrative and judicial
review of the Department's identification and certification of patients who
must be treated in the program.
The report concludes that very few
inmates meet the criteria for the mentally
disordered offender program. Between
July I, 1986, and December 3 I, I 987,
the Department initially identified only
213 (0.5%) candidates for the program
· from approximately 43,300 inmates who
were eligible for parole for the first time.
Upon further evaluation by the Department's chief psychiatrist and a hearing
officer of the Board of Prison Terms,
only 95 of those 213 inmates were determined to meet the statutory requirements for the program.
Eighty-one (85.3%) inmates ordered
into treatment requested review of the
order through a certification hearing
held by the Board of Prison Terms. For
9.9% of these inmates, the evidence
presented during the hearings did not
support the condition of parole.
An inmate who disagrees with the
initial certification hearing may request
a hearing before a state superior court.
Under Penal Code section 2966, the
court must determine whether the facts
support beyond a reasonable doubt that
the inmate met the criteria for the program at the time of the certification
hearing. A jury is required at this hearing unless waived by both the inmate
and the district attorney. The OAG
report found that 75.3% of the inmates
who remained in the program filed
petitions for hearing with state courts.
In 39.2% of these hearings, state courts
determined that the inmates should not
have been ordered into the program.
The OAG report also concludes that
the Department previously limited the
number of inmates eligible for the program because it failed to include parole
violators for participation in the program. Since the audit, however, the
Department changed its policy to include parole violators in the mentally
disordered offender program.
Report No. P-712 (September 1988)
audited the California In-Home Supportive Services (IHSS) program. The
IHSS program provides services to lowincome aged, blind, or disabled persons
who cannot remain in their homes without assistance. These services include
meal preparation, house cleaning, and
assistance with personal care. In fiscal
year 1987-88, federal, state, and county
governments spent a combined estimated
$454.8 million on the IHSS program.
Counties administer the IHSS program locally and the Department of
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